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Concurring opinion filed by Chief Judge Edwards and
Circuit Judge Tatel

Concurring opinion filed by Circuit Judge Sentelle.
Concurring opinion filed by Circuit Judge Henderson

Garland, Grcuit Judge: Under section 5K1.1 of the United
States Sentencing GQuidelines (U S.S.G), a district court may
sentence a crimnal defendant bel ow the guideline range
prescribed for the of fense, "[u]pon notion of the government
stating that the defendant has provided substantial assistance
in the investigation or prosecution of another person who has
committed an offense.” U S. S .G s 5K1.1, p.s. (1997).1 This
court was convened en banc to consider whether a district
court also has authority under the CGuidelines to depart from
t he applicabl e range when the governnment declines to file
such a nmotion. W hold that it does not.

A district court is generally required to inpose a crimnal
sentence fromw thin the range prescri bed by the Sentencing
Quidelines. 18 U.S.C. s 3553(b). That range is calcul ated by
identifying the guideline keyed to the defendant's offense
conduct, applying certain specified adjustnments, and coordi -
nating the adjusted offense level with a crimnal history
category based on the defendant's prior crimnal conduct.

See U S.S.G s 1Bl1.1. Enploying that analysis in this case
the district court calcul ated the applicabl e guideline range
and sentenced defendant to forty nonths in prison, a point in
the mddl e of the range.?2

1 Unless otherwi se indicated, all references are to the 1997 edition
of the Sentencing Guidelines Manual, which is the edition governing
defendant's case. See U S.S.G s 1B1.11, p.s. Because this case
remai ns under seal, we recite only those facts necessary to frame
the | egal issues.

2 See 21 U S.C. s 846. The district court initially sentenced
defendant to 60 nonths inprisonment, the statutory m nimum
sentence for his offense (conspiracy to distribute and to possess



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-3112  Document #448365 Filed: 07/09/1999  Page 3 of 34

Under certain circunstances, a court may depart down-
ward fromthe sentencing range generated by the CGuidelines.
See 18 U. S.C. s 3553(b). Defendant contended that assis-
tance he rendered to the government in connection with the
i nvestigation of other offenders qualified himfor a departure
under Cuidelines s 5K1.1. The government, however, de-
clined to file a notion stating that defendant had provi ded
substantial assistance. In accord with our decision in United
States v. Otez, 902 F.2d 61, 64 (D.C. Cir. 1990), the district
court held that such a notion was a "prerequisite to down-
ward departure froma guidelines sentence for substantial
assi stance," and deni ed defendant's request.

In In re Sealed Case (Sentencing Cuidelines' "Substantial
Assi stance"), 149 F.3d 1198 (D.C. Gr. 1998), a panel of this
court reversed. The panel acknow edged that our holding in
Otez barred a departure for substantial assistance in the
absence of a governnent nmotion. In the panel's view, howev-
er, the Suprenme Court effectively overruled Otez in Koon v.
United States, 518 U.S. 81 (1996), leaving district courts free
"to depart fromthe Cuidelines based on a defendant's sub-
stantial assistance where circunstances take the case out of
the rel evant guideline heartland.” 149 F.3d at 1204. Be-
cause the district court had concluded that it |acked authority
to depart without a nmotion, the case was remanded for
possi bl e resentencing. 1d. On Novenber 3, 1998, we grant-

with intent to distribute 500 grans or nore of cocaine). See 21

US C s 841(b)(1)(B)(ii); 21 US.C. s 846. That sentence was
vacated and remanded by a panel of this court on the ground that
defendant was eligible for treatnment under the "safety val ve"

provi sion of the Sentencing Guidelines, U S S. G s 5Cl.2, which
Congress added in 1994, see 18 U S.C. s 3553(f). In re Sealed Case
(Sentencing Guidelines' "Safety Valve"), 105 F.3d 1460 (D.C. Cr.
1997). The safety valve provision requires district courts to disre-
gard statutory m ni mum sentences, and instead to sentence pursu-

ant to the Quidelines, when a defendant satisfies five indicators of
reduced cul pability. 1d. Follow ng remand, the district court
applied an additional reduction applicable to safety val ve cases, see
US S.G s 2D1.1(b)(6), recalcul ated defendant's gui deli ne sentenc-

i ng range, and sentenced himto the 40 nonths noted in the text.
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ed the government's suggestion for rehearing en banc, and
vacated the portion of the panel's opinion holding that depar-
tures for substantial assistance are available in the absence of
a government notion.3

The question at issue here--whether a district court may
depart wi thout a notion under any circunstances--is a ques-
tion of |law which we effectively review de novo. See United
States v. Sun-Di anond Growers, 138 F.3d 961, 975 (D.C. Cr.
1998) (citing Koon, 518 U.S. at 100), aff'd on other grounds,
119 S. C. 1402 (1999). Applying that standard, we now
reaffirmour prior holding in Ortez and affirmthe judgnment
of the district court.

Qur analysis begins with the | anguage of section 5KI1.1,
which reads, in relevant part: "Upon notion of the govern-
ment stating that the defendant has provi ded substanti al
assistance in the investigation or prosecution of another per-
son who has conmitted an offense, the court may depart from
the guidelines.” The question is whether the United States
Sent enci ng Conmmi ssi on i ntended the phrase, "[u]pon notion
of the government,"” to nmean only upon notion of the govern-
ment. In Otez, and in five subsequent opinions issued prior
to the Supreme Court's decision in Koon, we held that a
government notion was a prerequisite for a substantial assis-
tance departure.4 Every other circuit to announce a hol di ng

3 W left (and | eave) untouched the panel's rejection of defen-
dant's alternative argunment that section 5K1.1 is invalid because the
Sent enci ng Commi ssion issued it as a policy statenent rather than
a formal guideline. See 149 F.3d at 1200-01. Defendant's sugges-
tion for rehearing on that issue was denied.

4 See Otez, 902 F.2d at 64; see also United States v. Dyce, 91
F.3d 1462, 1470 (D.C. Gr. 1996) (holding a substantial assistance
departure available "only where the Governnment certifies to the
district court that the help received has been of sufficient value to
warrant the departure”); United States v. Wiite, 71 F.3d 920, 927
(D.C. Cr. 1995) ("[I]n the absence of a government notion the
district court has no authority to depart under section 5K1.1.");
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on the issue reached the sane conclusion,5 and, as discussed
bel ow, the circuits have continued to adhere to that position
since Koon was decided as well. See infra note 12.

To be sure, the | anguage of section 5K1.1 is susceptible to
nore than one reading. Although the section clearly provides
that if the governnment noves the court may depart, it does
not necessarily conpel the inverse proposition--that if the
government does not nove the court may not depart. The
| egal maxi m expressi o unius est exclusio alterius ("the nmen-
tion of one thing inplies the exclusion of another") is not
al ways correct. Rather, as we recently noted, "[t]he maxim s
force in particular situations depends entirely on context,

whet her or not the draftsmen's nention of one thing, like a
grant of authority, does really necessarily, or at |east reason-
ably, inply the preclusion of alternatives.” Shook v. D.C

United States v. Jones, 58 F.3d 688, 691 (D.C. Cr. 1995) (holding
that "a notion of the Government is a prerequisite to the exercise

of judicial discretion to depart bel ow the CGuideline range"); United
States v. Watson, 57 F.3d 1093, 1096 (D.C. Cir. 1995) (same);

United States v. Doe, 934 F.2d 353, 355 (D.C. Gir. 1991) (sane).

5 See United States v. Reina, 905 F.2d 638, 641 (2d Cr. 1990);
United States v. Higgins, 967 F.2d 841, 845 (3d G r. 1992); United
States v. Wade, 936 F.2d 169, 171 (4th Cr. 1991); United States v.
Levy, 904 F.2d 1026, 1035 (6th Cir. 1990); United States v. Coroza,
941 F.2d 905, 908-09 (9th Cr. 1991); United States v. Lee, 989 F. 2d
377, 379 (10th Cir. 1993); United States v. Alam n, 895 F.2d 1335,
1337 (11th Cr. 1990). Although three circuits initially speculated in
dicta that there m ght be an "egregi ous” case or "extraordi nary"
assi stance exception to the notion requirenent, see United States v.
Ronol o, 937 F.2d 20, 24-25 (1st Cir. 1991); United States v. Wite,
869 F.2d 822, 829 (5th Gr. 1989); United States v. Justice, 877 F.2d
664, 668-69 (8th Cir. 1989), those circuits now appear to have
narrowed that exception to cases involving unconstitutional notives
or irrational or bad faith refusals to file by the governnent. See
United States v. Anparo, 961 F.2d 288, 293-94 (1st G r. 1992);

United States v. Solis, 169 F.3d 224, 227 (5th Cr. 1999); United
States v. Kelly, 18 F.3d 612, 617-18 (8th G r. 1994). W reach a
simlar result in Parts IV and Vinfra.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-3112  Document #448365 Filed: 07/09/1999  Page 6 of 34

Fin. Responsibility & Managenent Assistance Auth., 132
F.3d 775, 782 (D.C. Cr. 1998).

In the present context, however, it is clear that by authoriz-
i ng departures with governnent notions, the Comm ssion did
intend to preclude departures without notions. This is clear
because the Comm ssion borrowed the phrasing of section
5K1.1 fromtwo ot her provisions whose preclusive nmeaning is
wel | - established, and which in turn borrowed froma tradition
of simlar statutory provisos that have been interpreted in the
sanme way.

The Conmi ssion's authority to promul gate section 5K1.1
ari ses from Congress' instruction, in 28 U S.C. s 994(n), that
t he Conmi ssion "assure that the guidelines reflect the appro-
priateness of inposing a | ower sentence than woul d ot herw se
be inmposed ... to take into account a defendant's substanti al
assistance...." Notably, Congress did not require the Com
m ssion to include an "upon notion of the government™
provi so for guideline departures based on substantial assis-
tance. See Melendez v. United States, 518 U S. 120, 125 n.3
(1996). The Conmi ssion had the discretionary authority to
do so, however, and did not have far to | ook for appropriate
nodel s. 6

6 Def endant argues that the | anguage of 28 U S.C. s 994(n),
whi ch requires the Conm ssion to "assure that the guidelines
reflect the general appropriateness of inmposing a | ower sentence"
for defendants who provide substantial assistance to the govern-
ment, conpels the conclusion that section 5K1.1 cannot al one consti -
tute adequate consideration of substantial assistance. Def. Supp
Br. at 11. But Congress did not direct the Comr ssion to assure
departures whenever a defendant provides substantial assistance.
Rat her, section 994(n) left it to the Conmm ssion to determ ne the
"general appropriateness” of |esser sentences, and it was within the
Conmmi ssion's authority to conclude that | owering sentences for
substanti al assistance would only be appropriate upon government
motion. As we previously said in rejecting the claimthat section
5K1.1 conflicts with section 994(n), "[t]he fact that Congress itself
drafted a substantial assistance provision containing a government
motion requirenment [18 U S.C. s 3553(e)]--located, as it so hap-
pens, inmmediately prior to section 994(n) in the original |egisla-
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Section 994(n) was enacted as part of the Anti-Drug Abuse
Act of 1986. Adjacent to that section in the Act were two
ot her sentenci ng-departure provisions which, respectively, en-
acted 18 U S.C. s 3553(e) and anended Rul e 35(b) of the
Federal Rules of Crimnal Procedure.7 Both included nearly
i dentical "upon notion of the governnent"” clauses, and it is
thus apparent that in drafting section 5K1.1 the Conmi ssion
i ntended that section to be read in pari materia with 18
U S.C s 3553(e) and Rule 35(b). See United States v. Abu-
houran, 161 F.3d 206, 211 (3d G r. 1998) ("The Conm ssion
drew on the provision Congress itself enacted allow ng courts
to sentence below statutory mandatory m ni ma based on
substantial assistance if the government so noves."); see also
United States v. Doe, 940 F.2d 199, 203 n.7 (7th Cr. 1991);
United States v. Ronmolo, 937 F.2d 20, 23 (1st Gr. 1991);
United States v. Doe, 934 F.2d 353, 359 (D.C. Cr. 1991).

Section 3553(e) governs the circunstances under which a
district court may select a sentence bel ow a mandatory
m ni mum set by a congressional statute--as conpared to
section 5K1.1, which applies to the selection of a sentence
bel ow a Sent enci ng Commi ssi on gui deline. Section 3553(e)
states:

Upon notion of the Governnent, the court shall have the
authority to i npose a sentence below a | evel established
by statute as mni num sentence so as to reflect a defen-
dant's substantial assistance in the investigation or pros-
ecution of another person who has committed an of f ense.
Such sentence shall be inposed in accordance with the

gui del i nes and policy statenents issued by the Sentenc-

tion--precludes any doubts as to the reasonabl eness of the Conm s-
sion's inclusion of such a requirenment in section 5K1.1." Doe, 934
F.2d at 359 (D.C. Cir.).

7 See Anti-Drug Abuse Act of 1986, Pub. L. No. 99-570, tit. I,
subtit. A s 1008, 100 Stat. 3207, 3207-7 (1986) (codified at 28 U.S.C
s 994(n)); id. s 1007(a), 100 Stat. at 3207-7 (codified at 18 U S.C
s 3553(e)); id. s 1009(a), 100 Stat. at 3207-8 (amending Fed. R
Crim P. 35(b)).
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i ng Comm ssion pursuant to section 994 of title 28,
United States Code.

18 U.S.C. s 3553(e). In Melendez v. United States, the
Supreme Court interpreted section 3553(e) to "require[ ] a
Governnment notion ... before the court may inpose such a

sentence.” 518 U S. at 125-26 (1996). The Suprenme Court's
construction of |anguage that is virtually identical to the

| anguage of section 5K1.1, and is adjacent to its authorizing
provision, is powerful authority for the manner in which we
shoul d read section 5K1.1 itself.8

Rul e 35(b) of the Federal Rules of Crimnal Procedure
governs the reduction of a defendant's sentence for substan-
tial assistance provided after the initial sentence was inposed.
After the 1986 anendnent, the Rul e read:

The court, on notion of the CGovernment, nmay w thin one
year after the inposition of a sentence, |ower a sentence
to reflect a defendant's subsequent, substantial assis-
tance in the investigation or prosecution of another per-
son who has conmtted an offense, in accordance with

t he guidelines and policy statenments issued by the Sen-
tenci ng Conmm ssion pursuant to section 994 of title 28,
United States Code.

Fed. R Cim P. 35(b)(1987).9 As with section 3553(e), courts
have interpreted Rule 35(b) as requiring a notion before a

8 Def endant attaches some significance to the fact that section
3553(e) provides that upon notion a court shall have "authority" to
i npose a sentence bel ow the statutory mnimum while section
5K1.1 provides that upon notion a court "may" depart fromthe
Quidelines. This truly is a distinction without a difference. Com
pare Bl ack's Law Dictionary 132 (6th ed. 1990) (defining "authori-
ty" as "permssion"), with id. at 979 (defining "may" as expressing
"perm ssion").

9 The provision permitting a reduction for substantial assistance,
i ncluding the phrase "on notion of the government," was added to
Rul e 35 by the Sentencing Reform Act of 1984, Pub. L. No. 98-473,
tit. 11, s 215(b), 98 Stat. 1837, 2016 (1984). The 1986 anmendnent
brought the Rule to the formquoted in text. Follow ng anend-
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judge may depart. See, e.g., Doe, 940 F.2d at 202 (7th Gr.)
(holding that "a Governnent notion is required to trigger the
current Rule 35(b)"); United States v. Lewis, 896 F.2d 246
248 (7th Gr. 1990) (same).

Mor eover, sections 5K1.1 and 3553(e), and Rule 35(b), are
part of a congressional tradition of placing simlar provisos in
statutes that inplicate issues of prosecutorial discretion and
judgnment. For exanple, 18 U. S.C. s 6003(a) provides that,

"upon the request of the United States attorney for such
district,” a district court shall issue an order conpelling the
i muni zed testinony of a witness who refuses to testify.

Li kewi se, the Ethics in CGovernment Act provides that,

"[u] pon receipt of an application” fromthe Attorney Ceneral

a special division of this court shall appoint an i ndependent
counsel. 28 U.S.C s 593(b)(1). As with section 3553(e) and
Rul e 35(b), these statutes have been read to nmean that courts
may act only upon a request fromthe governnment. See

United States v. Doe, 465 U.S. 605, 616-17 (1984); Inre

Kam nski, 960 F.2d 1062, 1063 (D.C. Cir. Spec. Dv. 1992).

In both cases, the courts adopted such readings in reliance
upon a tradition of |egislative and judicial deference to prose-
cutorial discretion in matters involving the investigation and
prosecution of crimnal cases.10

The process of evaluating the extent and significance of a
defendant's "assistance in the investigation or prosecution of
anot her person” falls well within this tradition. See Wade v.

ments made in 1998, Rule 35(b) now reads in pertinent part: "If the
CGovernment so noves within one year after the sentence is im

posed, the court may reduce a sentence to reflect a defendant's
substantial assistance...." Fed. R OGim P. 35(b) (1999).

10 See Doe, 465 U.S. at 616 ("The decision to seek use imunity
necessarily involves a bal ancing of the Government's interests in
obt ai ning i nformati on against the risk that imunity will frustrate
the Governnent's attenpts to prosecute the subject of the investi-
gation."); Kam nski, 960 F.2d at 1064 (relying on Suprene Court
precedent that "the executive branch has exclusive authority and
absol ute discretion to deci de whether to prosecute a case") (quoting
United States v. Nixon, 418 U.S. 683, 693 (1974)).
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United States, 504 U.S. 181, 185 (1992) (noting that prosecu-
tor's authority to seek a section 5K1.1 departure is conpara-
ble to "a prosecutor's other decisions"); Abuhouran, 162 F.3d
at 215 (noting that w thout a notion requirenment, "the court
woul d need to inquire into the nature, credibility, and signifi-
cance of the defendant's assistance.... [l]n doing so a court
woul d be drawn into inappropriate scrutiny of prosecutorial
deci si onmaking."). As we have said before, "the governnent
nmotion requirenment is not a sinister inpedinment to a defen-
dant's exercise of her substantive due process rights, but
rather a practical device that allows the government to give
appropriate weight to its investigative and enforcenent activi-
ties...." Doe, 934 F.2d at 358 (D.C. Cr.). See Wade, 504

U S. at 187 ("The Government's deci sion not to nove may

have been based not on a failure to acknowl edge or appreciate
[the defendant's] help, but sinply on its rational assessnent
of the cost and benefit that would flow fromnmoving.") (citing
Doe, 934 F.2d at 358 (D.C. Cr.)).11 The point is not that
courts are incapabl e of making such evaluations. Nor is it
that letting themdo so will always result in debilitating
intrusions into core prosecutorial functions. It is sinply that
the "upon notion of the governnment" proviso falls squarely
within a tradition of deferring to prosecutorial initiative in
order to avert such a possibility, and that this tradition
fornmed the backdrop for the Conmi ssion's drafting of section
5K1. 1.

Al t hough the Suprene Court has interpreted the nearly
i dentical |anguage of section 3553(e) to require a governnent
noti on before a court may depart froma statutory m ni mum
sentence, the Court has not yet ruled directly with respect to
a departure fromthe uidelines under section 5K1.1. In two
cases, however, it has strongly suggested that a government
motion is required under section 5K1.1 as well.

Page 10 of 34

11 See al so Doe, 934 F.2d at 358 (D.C. Cir.) ("[T]he government

nmoti on provision of section 5K1.1 is predicated on the reasonabl e

assunption that the government is best positioned to supply the

court with an accurate report of the extent and effectiveness of the

defendant' s assistance.") (internal quotation omtted).
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In Wade v. United States, 504 U.S. 181 (1992), the defen-
dant chal |l enged the government's refusal to file a notion
seeki ng a substantial assistance departure under both sec-
tions 5K1.1 and 3553(e). The Court held that the govern-
ment's refusal to file such a notion is subject to judicial
review, but only upon a substantial threshold show ng that
t he prosecutor had an unconstitutional notive for refusing to
file. Because the defendant conceded that the court could not
depart without a notion, and nerely chall enged the govern-
ment's refusal to file one, Wade does not decide the precise
i ssue before us.

But Wade's dicta in that direction could hardly have been
stronger. For exanple, the Court described the "upon no-
tion" clause of both section 3553(e) and section 5K1.1 as "the
condition limting the court's authority":

Wade concedes, as a matter of statutory interpretation
that s 3553(e) inposes the condition of a Governnent

nmoti on upon the district court's authority to depart, and
he does not argue otherwi se with respect to s 5Ki1.1...
Wade's position is consistent with the view, which we
think is clearly correct, that in both s 3553(e) and

s 5K1.1 the condition Iimting the court's authority

gi ves the Governnment a power, not a duty, to file a
nmoti on when a defendant has substantially assi sted.

504 U.S. at 185 (internal citations omtted) (enphasis added).
In Iike vein, the Court said, "although a showi ng of assistance

is a necessary condition for relief, it is not a sufficient one."

Id. at 187. Indeed, there woul d have been little reason for
the Court to deci de whether the governnment's refusal to file a
nmoti on was subject to judicial reviewif the Court had be-
lieved such a notion was unnecessary to authorize a depar-
ture in the first place

As noted above, the Court held in Mel endez v. United
States, 518 U S. at 125-26, that section 3553(e) requires a
government notion before a court nmay depart bel ow a stat u-
tory minimum The issue in Ml endez was whether a notion
filed pursuant to section 5K1.1, requesting a departure bel ow
the Sentencing Quidelines, is sufficient to permt the court to

Page 11 of 34
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depart below the statutory mnimumas well. The court held
that it is not, and that a notion requesting a departure bel ow
the statutory minimumalso is required. Again, the precise
guestion here was not at issue there, since the governnent

had filed a section 5K1.1 notion on Mel endez's behal f. But

the Court did repeat Wade's di ctum which Wade had applied

to both sections 3553(e) and 5K1.1, that "substantial assis-
tance 'is a necessary condition for [a departure, but] it is not
sufficient one." " 518 U S. at 126 n.4 (quoting Wade, 504 U.S.
at 187) (alteration in original). And although Justices O Con-
nor and Breyer dissented in part, they did not dispute that
dictum To the contrary, they were even nore explicit than
the majority, stating flatly that section 5K1.1 "permt[s]
judges to depart downward for 'substantial assistance' only if
the Governnment nmekes a 'notion'...." 1d. at 133 (Breyer

J., joined by O Connor, J., concurring in part and di ssenting
in part) (enphasis added).

Because the Sentenci ng Comni ssion has not issued an
interpretation of the nmeaning of section 5K1.1, there is no
adm ni strative construction to which we may defer. Cf. Stin-
son v. United States, 508 U. S. 36, 44-46 (1993). CQur task,
then, is to deci de upon the best reading of section 5K1.1's
| anguage. That task is not difficult, given the Suprene
Court's interpretation of the virtually identical |anguage of
section 3553(e), the drafting history suggesting a Conm ssion
intention that section 5K1.1 be read in pari materia with that
statute (and with Rule 35(b)), the accepted interpretation of
simlar |anguage in other statutes, and strong Suprene Court
dicta regarding the neaning of section 5K1.1 itself. These
consi derati ons conpel us to conclude that a court may depart
for substantial assistance only upon the filing of an appropri -
ate notion by the governnent.

In arguing that a district court may depart even in the
absence of a governnent notion, the defendant contends that
Koon wrought a transformation in the |aw so fundanental as
to overrule our earlier decision in Otez and, inplicitly, to

Page 12 of 34
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render inappropriate the kind of interpretative nmethod em

pl oyed above. No other circuit has adopted this view To

the contrary, in nunerous post-Koon cases, the circuits have
continued to rule that departures require governnent no-
tions.12 The Third Crcuit has specifically addressed and
rejected clains that Koon changed the substantial assistance

| andscape. See Abuhouran, 161 F.3d at 207-09. And while

the Fifth Grcuit initially adopted a position like that of
defendant, see United States v. Solis, 161 F.3d 281 (5th Cr.
1998), after we vacated our panel's decision it vacated its own
as well, and held that Koon did not alter the requirenment of a
government nmotion. United States v. Solis, 169 F.3d 224 (5th
Cr. 1999).

In this Part, we first set forth the Suprene Court's analysis
in Koon, and then discuss the defendant's contentions and our
own concl usions regarding the rel evance of Koon to section
5K1. 1.

A

In Koon, the Suprene Court considered the standard of
review applicable to a district court's decision to depart from

12 See, e.g., Abuhouran, 161 F.3d at 211 (3d Cr. 1998); United
States v. Schaefer, 120 F.3d 505, 508 (4th Gr. 1997); Solis, 169 F.3d
at 226 (5th Cr. 1999); United States v. Benjamn, 138 F.3d 1069,

1073 (6th Cir. 1998); United States v. Carter, 122 F.3d 469, 476 (7th
Cr. 1997); United States v. Barrett, 173 F.3d 682, 684 (8th Cr.
1999); United States v. M kaelian, 168 F.3d 380, 385 (9th Gir.

1999); United States v. Cerrato-Reyes, F. 3d (10th Cr.
1999), available at 1999 W 273427 *9; United States v. Gonsal ves,
121 F.3d 1416, 1419 (11th Cr. 1997). 1In United States v. Santoyo,

146 F.3d 519 (7th Cr. 1998), a panel of the Seventh Circuit
considered a defendant's claim"that his assistance was so substan-
tial that it justified a departure under s 5K2.0," even in the absence
of a government notion. The court did not reject the |egal theory
behind the claim but noted that it would require proof of assistance
so unusual "as to take it out of the heartland of s 5K1.1 cases," and
concl uded that defendant's assistance was not of that caliber. San-
toyo, 146 F.3d at 525-26. W address this legal theory in Part 1V

bel ow.
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a gui del i ne sentenci ng range, and concl uded that the appro-
priate standard was abuse of discretion. 518 U S. at 98-99.
In the course of reaching that conclusion, the Court adopted a
four-part taxonony of grounds for departure originally sug-
gested by then-Chief Judge Breyer in United States v. Riv-

era, 994 F.2d 942 (1st Cr. 1993). According to this taxono-
nmy, departure factors are classified as either: (1) forbidden
(2) encouraged, (3) discouraged, or (4) unmentioned. Because
this taxonony is at the heart of defendant's analysis of
section 5K1.1, we consider it in sonme detail

Koon began by noting that the authority of a district court
to depart fromthe Cuidelines derives from18 U S. C
s 3553(b), which permts departure if "the court finds that
there exists an aggravating or mitigating circunstance of a
kind, or to a degree, not adequately taken into consideration
by the Sentencing Conmi ssion in formulating the guide-
lines...." To determ ne "whether a circunstance was ade-
quately taken into consideration by the Comm ssion," the
Court said, "Congress instructed courts to 'consider only the
sentenci ng gui delines, policy statenents, and official comen-
tary of the Sentencing Comm ssion.' " 518 U.S. at 92-93
(quoting s 3553(b)). "Turning [its] attention, as instructed,
to the Guidelines Manual,"” the Court noted the Conmission's
statenment that the CGuidelines were formulated "to apply to a
heartl and of typical cases,"” and hence that "factors that may
make a case atypical provide potential bases for departure.”
Id. at 93.

Koon further noted, however, that "[s]entencing courts are
not left adrift” as to which factors may be considered in
maki ng departures, and how such consi deration should pro-
ceed. First, certain factors are "forbidden," and can never be

used as bases for departure. |Id. at 94-95. Second, certain
factors are "encouraged.” These are factors the Conm ssion

was unable to take into account fully in formulating the
Quidelines. |If a factor is encouraged, "the court is authorized
to depart if the applicable Guideline does not already take it
into account." 1d. |If the applicable guideline already does

take the encouraged factor into account, a court may stil
depart in reliance upon it, "but only if "it is present to a

Page 14 of 34
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degree substantially in excess of that which ordinarily is

involved in the offense.” " 1d. at 95 (citing US.S.G s 5K2.0
p.s.). Third, certain factors are "di scouraged."” Such factors
are those " 'not ordinarily relevant to determ nati on of wheth-
er a sentence should be outside the applicable guideline
range." " 1d. (quoting US.S.G Ch. 5., Pt. H intro. com
ment.). They may be used for departure "only if the factor is
present to an exceptional degree.” 1d. at 96.

Final ly, under the Koon taxonony, if a factor is neither
f or bi dden, encouraged nor discouraged, it is "unnentioned."”
An unnentioned factor may be used as the basis for depar-

ture if "it is sufficient to take the case out of the [applicable]

Quideline's heartland"--i.e., the range of typical cases to

whi ch the guideline was neant to apply. 1d. Koon cau-

ti oned, however, that "the Conm ssion's expectation [was]

t hat departures based on grounds not nentioned in the
Quidelines will be "highly infrequent." " 1Id. (quoting US. S G
Ch. 1, Pt. A).

B

In applying the Koon taxonomy to the instant case, defen-
dant begins with the proposition that the factor at issue
her e--which he describes as "substantial assistance w thout a
government notion"--is not a forbidden factor. It is not
forbi dden, he contends, because nothing in the Sentencing
Qui del i nes expressly prohibits departures in the absence of
governnment notions. Al though he regards "substantial assis-
tance with a governnent notion" as an encouraged factor, he
does not contend that assistance without a notion is al so
encouraged. He does, however, deny that it is discouraged,
since, again, "the Cuidelines nowhere expressly discourage
departures based on 'substantial assistance w thout a govern-
ment notion.' " Def. Supp. Br. at 10 (internal quotation
omtted).

This | eaves only the "unnentioned" category, which is
wher e def endant places substantial assistance w thout a no-
tion. Koon, he contends, requires that the CGuidelines be
interpreted precisely. |If a factor has not been expressly

Page 15 of 34
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mentioned, then it has not been adequately taken into account
by the Commi ssion. Because substantial assistance without a
nmoti on has not been expressly nentioned, defendant argues

that |ike any other unnentioned factor it can be the basis of a
departure where circunstances take the case out of the

rel evant guideline heartland. Thus, he concludes, Koon effec-
tively overrules Otez

W approach with sonme skepticismthe contention that
Koon effectively overruled Ortez, and with it scores of cases
in this and other circuits. Section 5K1.1 was neither at issue,
nor mentioned, in the Koon opinion. The Court deci ded
Mel endez, which repeated the dictum of Wade, just four days
after decidi ng Koon and wi thout any suggestion that a funda-
mental transformation in the nmeaning of section 5K1.1 had
just occurred. |Indeed, although Melendez was in |arge part
about the neaning of section 3553(e), it was al so about the
meani ng of section 5K1.1, yet the Court resolved the case
wi t hout once nentioning Koon. See 518 U. S. at 130-31.

Qur general skepticismaside, we reject the defendant's
proposed application of Koon to section 5K1.1 for two specific
reasons. First, he msidentifies the departure factor at issue
in this case, and hence m splaces the factor within the Koon
taxonony. Second, he incorrectly assunes that a "cl ear
statenment"™ canon governs the reading of the entire Quidelines
Manual , and particularly of section 5K1.1.

The rel evant departure factor here is neither "substantial
assistance to authorities w thout a governnment notion" nor
"substantial assistance to authorities with a government no-
tion." Rather, the appropriate characterization of the factor
is the one the Commission itself used in titling section 5K1.1:
"Substantial Assistance to Authorities,” sinpliciter. The
government notion proviso is a procedural limtation upon
the applicability of the factor, but it is not a defining aspect
the factor itself.13

13 See Abuhouran, 161 F.3d at 213 ("The requirenment of a

government notion under s 5K1.1 is a condition limting a court's

authority to grant a defendant a substantial assistance depar-

ture.... and sinply cannot be described as a 'sentencing factor.'

Page 16 of 34
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As Koon expl ai ned, a departure factor is an "aggravating
or mtigating circunstance of a kind, or to a degree, not
adequately taken into consideration by the Comm ssion.” 518
U S at 106 (quoting 18 U.S.C. s 3553(b)). 1In the case of a
downward departure, the factor must, of course, be a "mti-
gating" one. But if, as defendant concedes, "substanti al
assistance with a government notion" is a factor the Comm s-
sion did adequately take into consideration, the only thing
t hat distinguishes the factor defendant contends is at issue
here is the absence of a governnent notion. And we do not
see why the unwillingness of the governnment to file a notion
should itself be a basis for |eniency. Cf. Abuhouran, 161 F.3d
at 213 ("[T] he existence vel non of a government notion
concerning assistance ... is not a sentencing factor. A
sentencing factor is a relevant offense or offender characteris-
tic.").

Once the factor actually at issue here is identified, its place
in the Koon taxonony becomes clear. Substantial assistance
to authorities cannot be an unnentioned factor since it is
specifically mentioned in section 5K1.1. Nor is it in any way
telling, as the defendant contended at oral argunent, that this
factor was not included in the Ilist of forbidden factors cata-
| ogued in Koon. See 518 U.S. at 93 (listing, inter alia, race,
sex, and econoni c hardship as forbidden factors).14 Koon did
not |ist substantial assistance as a forbidden factor because it
is not one; section 5K1.1 specifically contenplates that it may
be used as a ground for departure. Rather, substanti al
assistance is an encouraged factor and, |ike the other encour-
aged factors, the Guidelines provide that a court "may"

Rat her, the factor ... is [defendant's] all eged substanti al
assistance to the government.") (internal citations omtted).

14 I ndeed, nore telling is that Koon's list of forbidden factors
omtted the one factor that is directly related to assistance to
authorities: refusal to assist authorities. See U S S.G s 5K1.2, p.s.
("A defendant's refusal to assist authorities in the investigation of
ot her persons may not be considered as an aggravati ng sentenci ng
factor."). The Court's omission of this factor further supports the
conclusion that the analysis in Koon has little applicability to
departures for substantial assistance.
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depart when it is present. Conpare U S.S.G s 5K1.1, p.s.
with s 5K2.10, p.s. (court "may" depart based on victim
conduct), and s 5K2.13, p.s. (court "may" depart based on
defendant' s di mi ni shed nmental capacity). There is, therefore,
no warrant for treating substantial assistance as an unmen-
tioned factor within the Koon taxonony.

This is not to deny that substantial assistance renains
unli ke the other departure factors discussed in Koon. It is
the only one that comes with a procedural limtation--the
nmoti on requi renment di scussed above.15 But it is hardly sur-
prising that the Guidelines should treat this factor differently
fromthe others. It is the only factor Congress permtted as
a basis for departures below a statutory m ninmum see 18
U S.C s 3553(e); the only factor Congress specifically direct-
ed the Conm ssion to address for guideline departures, see 28
US.C s 994(n); and the only factor to which the Conm ssion
devoted a separate subpart in the Guidelines Manual, com
pare U S.S.G Ch. 5, Pt. K(1) ("Substantial Assistance to
Authorities"), with id. Pt. K(2) ("Oher Gounds for Depar-
ture"). And since substantial assistance was not at issue in
Koon, it is not surprising that the Court did not address its
uni que place in the taxonony.

Qur second disagreenment with defendant is with his under-
| yi ng assunption that, post-Koon, a "clear statement"™ canon
governs every aspect of the Quidelines Manual. He urges us
to permt departures without notions because the Cuidelines
"nowhere expressly address 'substantial assistance w thout a
government nmotion.'" " Def. Supp. Br. at 10 (citation omtted)
(enphasi s added). The enphasi zed word, however, is not to
be found in Koon itself, and certainly not in Melendez which
was decided just four days later. See Mel endez, 518 U. S. at
129 (" Al though the various rel evant guidelines provisions
could certainly be clearer, we also believe that the govern-
ment's interpretation of the current provisions is the better
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p.s. is different fromthe typical basis for departure.... Unlike al
ot her grounds for departure, in order for a district court to base a
departure upon a defendant's substantial assistance ... the CGovern-

ment nust first nove the district court to do so.").
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one."). Indeed, Koon itself said that "an inperm ssible factor

need not be invoked by nane to be rejected.” Koon, 518 U.S.

at 110.

It is true that in Koon, the Court held that even though the
Quidelines (in s 5H1.10) nake soci oeconom ¢ status a forbid-
den factor, a defendant's job |oss renmains an unnenti oned,

perm ssible one. "[S]ocioeconom c status and job loss," the
Court said, "are not the semantic or practical equival ents of
each other."” 518 U S. at 110. But whether or not "senantic

equi val ence" is the test for conmparing a |isted departure
factor against an asserted one, Koon did not nake it the test
for determ ning whether a listed departure factor is limted
by a procedural condition--let alone a universal rule for
readi ng the Cuidelines Manual as a whol e.

Mor eover, the reason the Supreme Court |ooked to seman-
tic or practical equivalence in Koon was that it was a sensible
way to determ ne whether the factors at issue there were
sufficiently simlar to indicate that the Conm ssion's consider-
ation of one neant it had al so considered the other. In Koon
it was not hard to i magi ne that the Comni ssion could have
consi dered the rel evance of a defendant's pre-offense socio-
econom ¢ status (which would go to the question of cul pabili -
ty), without at the sane tine considering the rel evance of
post-conviction job loss (which would go to the quite different
guestion of collateral punishnment). As the Court said, "the
link is not so close.” 518 U S. at 510. But here the link is
quite close. "Wth a notion" and "wi thout a notion" are not
equi val ents precisely because they are opposites. And we
find it difficult to believe that the Conm ssion could have so
conmpartnentalized its thinking as to address directly the
rel evance of substantial assistance with a governnent notion
yet fail to take account of the opposite possibility that the
government mght not file a motion. To the contrary, we
concluded in Part Il that the Commission did affirmatively
deci de--consci ousl y adopting the nodel of section 3553(e)--
that substantial assistance w thout a notion does not qualify
for a departure.16 And we find nothing in Koon to suggest

16 For these reasons, even if the relevant factor here were
"substantial assistance without a notion," we could not regard it as
unnentioned, but instead would have to regard it as forbidden
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that the usual interpretive nmethods enployed in that Part are
i nappropriate for reading section 5K1.1.17

IV

In this Part, we consider defendant's additional argunent
that even if a court |acks authority to depart wi thout a notion
under section 5K1.1, it has an independent source of depar-
ture authority under Cuidelines s 5K2.0. That section begins
by stating:

Under 18 U.S.C. s 3553(b), the sentencing court may

i npose a sentence outside the range established by the
applicable guidelines, if the court finds 'that there exists
an aggravating or mtigating circunstance of a kind, or

to a degree, not adequately taken into consideration by

t he Sent enci ng Conmi ssion in fornulating the guide-
lines....'

Subsequent sentences note that the Conm ssion has identi-
fied certain factors that may warrant departure fromthe

Qui del i nes, and di scuss circunstances under which depar -
tures based on those factors, as well as additional factors,
may be appropriate. Subsequent guideline sections identify
ei ghteen such specific factors. U S.S.G ss 5K2.1-5K2.18

As the nowfamliar |anguage quoted above suggests, de-
fendant's argunent from section 5K2.0 is essentially the sanme

17 Koon's own subsequent treatnment of the job-loss factor further
supports reliance on such nmethods. Although the Court concl uded
that consideration of job | oss was not generally prohibited, it held
such considerati on was barred when the offense at issue was one
like 18 U S.C. s 242 (deprivation of rights under color of law). "It
is to be expected that a governnent official would be subject to" job
| oss for such an offense, the Court said, and "so we concl ude these
consequences were adequately considered by the Conm ssion in
formul ati ng” the offense guideline applicable to section 242. Koon
518 U. S. at 110-11. The Court reached this conclusion, however,
despite the absence of any reference to job loss in the applicable
of fense guideline, US S G s 2H1.4 (1992), and wi thout any ot her
express evidence indicating the Comm ssion actually had recognized
what the Court thought was logically "to be expected."
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argunent we considered in Part 111, dressed in not very
different clothes. Section 3553(b), quoted in the first Iine of
section 5K2.0, is the statutory source of authority for al
departures. And the subsequent sentences of section 5K2.0
formpart of the basis for the departure taxonony the Court
devel oped in Koon. But Koon did not suggest that section
5K2. 0 was a source of authority for substantial assistance
departures independent of section 5K1.1. Accordingly, defen-
dant's specific reference to this section adds little to the
argunent rejected in Part 1l1. |Indeed, as defense counse
conceded at oral argunent, if we read section 5K1.1 as sayi ng
that a substantial assistance departure is permssible only
upon notion of the government, then we cannot read section
5K2. 0 as countermandi ng that injunction. And as we have

al ready read section 5K1.1 that way, and as we find nothing
in section 5K2. 0 to cast doubt on that reading, we concl ude
that section 5K2.0 does not provide an i ndependent source of
authority for substantial assistance departures.

This conclusion is strongly supported by the structure of
the @Quidelines Manual itself. Chapter 5, Part K of the
Manual is entitled "Departures.” Subpart 1 of Part K, which
i ncl udes section 5K1.1, is entitled "Substantial Assistance to
Authorities." Subpart 2, which begins with section 5K2.0 and
follows with the eighteen specific departure-factor sections, is
entitled " her Gounds for Departure."18 This structure
confirms the conclusion that it is section 5K1.1, and not
section 5K2.0, that contains the Conm ssion's guidance re-
gardi ng departures based on substantial assistance. See
Solis, 169 F.3d at 227 (holding that "a district court has no
nmore authority to depart for substantial assistance under
s 5K2.0 than it has under s 5K1.1"); Abuhouran, 161 F.3d at
213 (sane). 19

18 U.S.S.G Ch. 5, Pt. K Subpt. 2 (enphasis added). The title was
the result of a deliberate choice on the part of the Conm ssion
Subpart 2 was originally entitled "General Provisions," and was
changed to "Qther Gounds for Departure" as part of "editorial and
clarifying” changes made in 1990. See U.S.S.G App. C, anend
358.

19 This conclusion is al so supported by considering the inplica-
tions of accepting defendant's argunent. On that argunent, it
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Def endant briefly asserted a further, closely-related argu-
ment in his initial briefs, although he appeared to abandon it
in his response to the petition for rehearing.20 According to
this argunent, even if section 5K1.1 bars substantial assis-
tance departures in the absence of a notion, that section--

i ke other guideline sections--has a "heartland" and section
5K2.0 permts a departure fromit in an atypical case. That
is, even if "ordinary" substantial assistance is not enough for
a departure without a notion, extraordinary assistance could
be. 21

We rejected this argunent prior to Koon,22 and nothing in
Koon suggests we should revive it now Koon itself discussed

woul d be appropriate for a court to depart as |long as substanti al
assi stance were not adequately taken into account in fornulating

the "rel evant guideline applicable to the particul ar offense" commt-
ted by the defendant. Def. Resp. to Pet. for Reh'g at 7. But as the
Conmi ssion's promul gati on of section 5K1.1 suggests, and as de-

fense counsel conceded at oral argunent, substantial assistance was
not taken into account in drafting any of the offense guidelines.
Hence, the | ogical consequence of defendant's theory is that a

def endant's substantial assistance would take a case out of the
heartl and of every offense. This would both render the notion

provi sion of section 5K1.1 essentially irrelevant, and contravene
"the Conmi ssion's expectation that departures based on grounds

not mentioned in the Guidelines will be "highly infrequent.' " Koon
518 U.S. at 96 (quoting U S.S.G Ch. 1, Pt. A

20 Compare Def. Br. at 37, with Def. Resp. to Pet. for Reh'g at 7.
Def endant nmay have decided not to press this argunent because he
never contended that he provided an extraordinary |evel of assis-
tance to the government.

21 See supra notes 5, 12 (citing cases discussing this theory).

22 See Wite, 71 F.3d at 928 ("[The circunstances surrounding a
def endant's cooperation with the governnment can never be of a kind
or degree not adequately contenplated by the Conmm ssion. ' Coop-
eration with the prosecutors sinply cannot be sufficiently extraordi-
nary to warrant a departure under s 5K2.0 absent a gover nnent
nmoti on under s 5K1.1." ") (quoting United States v. Aslakson, 982
F.2d 283, 284 (8th Cr. 1992)).
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departures from of fense gui delines and adjustnents, not de-
partures from gui delines that thensel ves regul ate departures.
That is the general context in which the Guidelines Manua

di scusses departures as well, 23 and we have sone doubt as to
whet her a "departure froma departure guideline"” was con-
tenpl ated by the Conm ssion or even constitutes a coherent
sentenci ng concept 24

W have no doubt, however, that even if otherw se appro-
priate, the departure-from a-departure concept cannot apply
to section 5K1.1. Nothing about section 5K1.1 suggests that
its procedural bar is limted to "substantial but not extraordi-
nary" assistance25--just as there is no such limtation upon

23 See, e.g., US S G s 5K2.0, p.s. ("Wiere, for exanple, the
appl i cabl e of fense guideline and adjustnments do take into consider-
ation a factor listed in this subpart, departure fromthe applicable
guideline range is warranted only if the factor is present to a
degree substantially in excess of that which ordinarily is involved in
the of fense.") (enphasis added).

24 O course, a factor denom nated as "di scouraged” under the
Koon taxonomy may be used for departure "if the factor is present
to an exceptional degree." Koon, 518 U S. at 96. But to do so is
not to "depart"” fromthe rel evant di scouraged factor guideline, since
such guidelines state that specified factors are not "ordinarily"
rel evant for departure--inplying that under unusual circunstances
they may be. See, e.g., US. S .G s 5HL.6, p.s. (famly ties "not
ordinarily relevant" for departure). The sanme is true for encour-
aged factors already taken into account by applicable offense guide-
lines. See, e.g., US S G s 5K2.7, p.s. (departure for disruption of
governnmental function "ordinarily would not be justified" when
offense is bribery "unless the circunstances are unusual"). See
general |y Koon, 518 U S. at 94-96. There is no such | anguage in
s 5K1. 1.

25 See United States v. Agu, 949 F.2d 63, 65-66 (2d Cr. 1991)
("The '"to a degree' conponent of section 3553(b) offers no escape
fromprocedural limtations |like the 'nmotion of the governnent
requi renent of section 5K1.1. It is one thing to pernmit a departure
where the conmm ssion has assigned a value to sone circunstance
and in a particular case that circunstance is present to such a
degree that the sentencing judge may fairly conclude that adequate
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t he procedural bar of 18 U S.C. s 3553(e). "Substantial™
assistance is the m ninum necessary to qualify for a section
5K1.1 departure; it does not serve as both a floor and a
ceiling. Since we have concluded that the Commi ssion in-
tended section 5K1.1 to bar a departure for substantial

assi stance in the absence of a notion, and that section 5K2.0
does not serve as an alternative source of authority for
substanti al assistance departures, there is no roomfor the

| oophol e def endant seeks. "To hold otherw se 'woul d under-
mne, if not eviscerate' the governnment notion requirenent of
section 5K1.1." United States v. Wite, 71 F.3d 920, 928
(D.C. Cr. 1995) (quoting United States v. Watson, 57 F.3d
1093, 1096 (D.C. Cir. 1995)).

V

We conclude that in the absence of a government notion, a
district court lacks authority under the Quidelines to depart
fromthe applicable sentencing range on the basis of a defen-
dant's substantial assistance. This is not to say that a court
may never sentence bel ow t he Guidel i nes when a prosecutor
refuses to file an authorizing notion. As the Suprene Court
stated in Wade, district courts have the authority to grant
relief "if they find that the refusal was based on an unconsti -
tutional notive,” or "if the prosecutor's refusal to nove was
not rationally related to any legitimate Governnent end."

Wade, 504 U. S. at 185-86. A court may also grant relief if

t he defendant's cooperation was provided pursuant to a plea
agreenment, and the governnent's refusal to file is attributable
to bad faith or other breach of the agreement. See United
States v. Jones, 58 F.3d 688, 692 (D.C. GCr. 1995); United
States v. Sparks, 20 F.3d 476, 479 (D.C. Cr. 1994); Doe, 934
F.2d at 361 (D.C. Cir.); see also Wade, 504 U.S. at 185 (citing
Santobell o v. New York, 404 U.S. 257, 262-63 (1971)). But

the authority to grant relief in such cases derives not from

t he Sent enci ng Qui del i nes thensel ves, but from|aw exoge-

consi deration by the Commi ssion was lacking. It is quite another
thing to permt departures from procedural requirenents....").
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nous to the Cuidelines--nanely, from principles of contract
and the Constitution. 26

The defendant has not contended that any of these princi-
ples apply to his case. Nor has the governnment filed a
motion on his behalf. Accordingly, a departure is unavail able
and the judgnent of the district court is affirmed.

26 Qur analysis, although not our result, differs in this regard
fromthat of the Third Crcuit. In Abuhouran, that Crcuit concl ud-
ed that a prosecutor's refusal to file a substantial assistance notion
because of unconstitutional notive or bad faith with respect to a
pl ea agreenent, would take the case out of the heartland of s 5K1.1
and give a judge authority to depart under Cuidelines s 5K2.0. See
161 F.3d at 214.
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_ Edwar ds, Chief Judge, and Tatel, G rcuit Judge, concur-
ring:

We originally viewed this case as turning on the difference
bet ween two distinct departure factors--substantial assis-
tance with a governnent notion versus substantial assistance
wi t hout a governnent notion--but we are now persuaded
otherwi se. Having benefitted fromen banc review, we are
convi nced by the Cuidelines' |anguage, structure, and drafting
history that the rel evant departure factor is properly charac-
terized sinply as substantial assistance, that the government

nmoti on requirement constitutes a procedural limtation on its
availability, and that the Sentencing Commi ssion "did intend
to preclude departures w thout [governnment] notions." Mj.
Op. at 6.

We continue to believe, however, that courts nust exercise
particul ar caution before concluding that the Conm ssion
actually has chosen to limt district judges' traditional sen-
tencing discretion, and that the expressio unius maxim by
itself, is "too thin a reed"” to have much force in this context.
Cf. Mobile Comunications Corp. of Am v. FCC, 77 F.3d
1399, 1405 (D.C. Gir. 1996) (internal quotation and citation
omtted). To be sure, exercising caution is not the sane as
applying a full-fledged "plain statenent” canon, but in close
cases we should steer away frominferring that the Comm s-
sion has Iimted traditional judicial sentencing discretion. As
the Conmi ssion itself has recognized, the Cuidelines were
never intended to remain static; to the contrary, the Conm s-
sion's ability continually to nmonitor an evol ving federal sen-
tencing cormmon law is central to its goal of refining and
i nproving the Guidelines over time. See U S.S.G Ch.1, Pt.A
intro. cnt. 4(b). Judge Garland' s thorough opinion reflects
the scrutiny appropriate in these cases.

* Kk %

We do not understand why Judge Henderson feels the need
to accuse Seni or Judge Buckley and us of "disregard[ing] our
established [Irons footnote] procedure and, far worse,

Page 26 of 34
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fail[ing] to honor the bedrock principle of stare decisis.”
Henderson Op. at 1. She is wong on both counts.

To begin with, stare decisis sinply has no applicability if a
prior precedent has been altered by an intervening decision
froma higher court. No case Judge Henderson cites casts
doubt on this unassailable proposition. Acting in good faith,
the three-judge panel in this case unani nously concl uded t hat
Koon v. United States, 518 U. S. 81 (1996), effectively over-
ruled this court's prior decision in United States v. Ortez, 902
F.2d 61 (D.C. Gr. 1990), by altering the analytical framework
governing the availability of sentencing departures. The fact
that we ultimately turned out to be wong in our application
of Koon does not nean that we "failed to honor" stare decisis.

Judge Henderson al so misrepresents this court's Irons
footnote policy. Al though the policy certainly pernits a
panel to use an lrons footnote to secure full-court endorse-
ment before ruling that an interveni ng Suprenme Court deci-
sion has overruled a circuit precedent, the policy does not
require it. In fact, in a passage that Judge Henderson fails
to cite, the policy clearly states that:

Not hing in the foregoing statenment of the court's

policy is intended ... to limt a panel's discretion to
decide a case without resort to en banc endorsenent. In
ot her words, a panel may always.... determine ..

that a prior holding has been superseded, and hence is no
| onger valid as precedent....

Policy Statenent on En Banc Endorsenent of Panel Deci -

sions 2-3 (Jan. 17, 1996) (enphasis added); see also Delluns
v. United States Nucl ear Regulatory Commin, 863 F.3d 968,

978 n.11 (D.C. Cir.1988) (Silberman, J.) (rejecting the notion
that en banc reviewis required to "formally bur[y]" circuit
precedent that is "out of step” with intervening Suprene

Court precedent because "it is black letter law that a circuit
precedent evi scerated by subsequent Suprene Court cases is

no | onger binding on a court of appeals") (citing Cty of

Laf ayette v. Louisiana Power & Light Co., 532 F.2d 431, 435
(5th Cr. 1976) ("It is settled that the rul e against inconsistent
panel decisions has no application when intervening Suprene
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Court precedent dictates a departure froma prior panel's
holding.")). Intended to pronmote efficiency, the lIrons foot-
note policy allows--but expressly does not require--three-

j udge panels to conclude that it would be economcal to
attenpt to secure unanimous full-court consent before decid-
ing that a circuit precedent is no |longer good | aw. | ndeed,
just last nonth a panel of this court conprised of Judges

G nsburg, Sentelle, and Randol ph held, also w thout using an
Irons footnote, that an otherwi se controlling circuit precedent
had been superseded by an intervening Suprene Court deci -
sion. See Kooritzky v. Herman, No. 98-5424, 1999 W

397427 (D.C. Cir. June 18, 1999). Again, the fact that the
panel's interpretation of an intervening Suprene Court deci-
sion turns out to have been mistaken in the instant case does
not indicate that we "disregarded" anything.

Equal Iy m sl eading i s Judge Henderson's statenent that
the panel's treatnent of circuit precedent was "sub silentio.”
Henderson Op. at 4. To the contrary, the panel opinion
expressly stated that: "Insofar as this [holding] contradicts
our holding in Otez that district courts lack authority to
consi der substantial assistance absent a government notion
Koon effectively overrules that aspect of Otez." Inre
Seal ed Case, 149 F.3d 1198, 1204 (D.C. Cir. 1998). Further-
nore, pursuant to this court's rules, the opinion was circulat-
ed to the full court prior to its release; every judge was fully
aware of and had an opportunity to comment on the opinion
before it issued.

Though in error, the panel opinion did not betray any
judicial policy, nor did it indicate that we were sonehow
faithless to the rule of |aw



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-3112  Document #448365 Filed: 07/09/1999  Page 29 of 34
Sentelle, Crcuit Judge, concurring: | do not disagree

with any part of the court's thorough opinion affirmng the

district court. | wite separately only to say that | think this

is not nearly so close a case as the very thoroughness of the
majority opinion mght inmply. As the court states, "Qur

anal ysis begins with the | anguage of section 5K1.1, ... 'Upon
nmoti on of the governnent stating that the defendant has

provi ded substantial assistance in the investigation or prose-
cution of another person who has conmtted an offense, the
court may depart fromthe guidelines.” " M. Op. at 4. As
the court's opinion suggests, the venerable canon of construc-
tion expressio unius est exclusio alterius, that is, "the nen-
tion of one thing inplies exclusion of another,” would support
an inference that because the Comm ssion expressly provided
for departure upon substantial assistance upon the notion of

t he governnent, the Conm ssion intended to exclude the
possibility of departure wi thout such a government notion
VWile | find the majority's further reasoning convincing, and
per haps hel pful, in ny view, that inference al one would be
sufficient to reach the holding entered by the court today.

VWile | accept, and indeed fully endorse, the holding of
Shook v. D.C. Financial Responsibility & Managenent As-
sistance Authority, 132 F.3d 775, 782 (D.C. Cr. 1998), to the
effect that the force of that canon "in particular situations
depends entirely on context, whether or not the draftsmen's
mention of one thing, like a grant of authority, does really
necessarily, or at |east reasonably, inply the preclusion of
alternatives,” in the context of the guideline, I think that the
mention of the governnment's notion i ndeed does inply such
an intent to exclude departure w thout such nmotion. In
Shook, we enphasized that the expressi o unius nmaxi m
"shoul d be used as a starting point in statutory construction."
Id. W, however, observed that the "force" of the canon
"turn[s] on whether, |ooking at the structure of the statute
and perhaps its legislative history, one can be confident that a
normal draftsman when he expressed 'the one thing" would
have |ikely considered the alternatives that are arguably
precluded.” 1d. After examning the relevant guideline |an-
guage and the context in which it was adopted, | concl ude
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that a normal draftsman providing for departure upon gov-
ernment notion woul d have |ikely considered the alterna-
tive--departure without governnent notion. | therefore
concl ude that the expressio unius maxi m precludes departure
under section 5K1.1 absent a government notion

In reaching this conclusion, ny application of the expressio
unius canon is assisted by the equally venerabl e canon of
construction that courts, in construing a statute, or in this
case a guideline, "will avoid a reading which renders sone
wor ds al toget her redundant." (Qustafson v. Alloyd Co., 513
U S 561, 574, 115 S. . 1061, 1069 (1995). The construction
of fered by appellant in the present case, that is, that the
Conmmi ssion did not by expressly including the authority of a
court to depart upon notion of the governnent intend to
excl ude departure w thout that notion renders the Comm s-
sion'"s inclusion of that condition "altogether redundant."

O herwi se put, if the Commi ssion intended for courts to be
enpowered to depart on the basis of substantial assistance

wi t hout a governnent notion, why did the Comm ssion in-

cl ude the phrase "upon notion of the governnent™ in the
guideline at all? Appellant not having supplied any satisfac-
tory answer to that question, | would hold that in the context
of the guideline, the expressio unius canon applies with ful
force, and the authority of the court to depart w thout such a
motion is inpliedly excluded.

In short, | reiterate that | do not disagree with the nore
detail ed analysis offered by the court--indeed | find it both
persuasi ve and correct. But | do not think it necessary to
our deci sion.
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Karen LeCraft Henderson, Circuit Judge, concurring:

I whol eheartedly agree with the majority's hol di ng which
di sposes of this case with clarity and in full accord with the
deci sions of courts, including ours, that have ruled on the

issue. | wite separately to register ny concern about the
process leading up to the en banc affirmance of the district
court--which process, | am convinced, disregarded our estab-

i shed procedure and, far worse, failed to honor the bedrock
principle of stare decisis. Let nme explain.

The United States Supreme Court has repeatedly charac-
terized stare decisis as "the preferred course because it
pronot es the evenhanded, predictable, and consistent devel -
opnment of legal principles, fosters reliance on judicial deci-
sions, and contributes to the actual and perceived integrity of
the judicial process.” See, e.g., Hohn v. United States, 118
S. . 1969, 1977 (1998) (quoting Payne v. Tennessee, 501 U.S.
808, 827 (1991)). For this court, "[t]he doctrine of stare
decisis 'demands that we abide by a recent decision of one
panel of this court unless the panel has w thdrawn the opinion
or the court en banc has overruled it.' " Departnent of
Treasury v. FLRA, 862 F.2d 880, 882 (D.C. Cir. 1988) (quot-
ing Brewster v. Conm ssioner, 607 F.2d 1369, 1373 (D.C. Gir.
1979)). Since at least the early 1980s, the court has from
time to tinme used the "lrons footnote"” to overrule a prior
decision without a full-blown en banc rehearing. See lrons v.
D amond, 670 F.2d 265, 268 n. 11 (D.C. Cir. 1981). Under
the Irons footnote procedure a panel decision departing from
precedent is circulated to the full court for endorsenent
before i ssuance and i ssued with a footnote indicating the
endorsenent. Over the years, this court has invoked widely
varying justifications for using the procedure, including to
resolve conflicts in circuit law,1 to expand or limt earlier
decisions,2 to reject "dicta"3 or sinply to overrule a decision

1 See, e.g., lrons v. Dianond, 670 F.2d at 268 n. 11; Lorion v.
United States Nucl ear Regulatory Commin, 712 F.2d 1472, 1479
(D.C. Gr. 1983).

2 See, e.g., Londrigan v. FBI, 722 F.2d 840, 844-45 (D.C. Gr.
1983) (purporting to "add to what was said"); United States v.
Brawner, 32 F.3d 602, 603 (D.C. Cr. 1994) ("limting the scope").

3 See, e.g., United States Dep't of Navy v. FLRA, 952 F.2d 1434,
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deened incorrect or outdated.4 To inpose some order on

Irons footnote use, the court pronulgated a "policy state-
ment" in 1996 setting out specific circunstances "for which
the court reaffirnfed] the propriety of [the footnote's] use,"”
anong them when "overruling a nore recent precedent

whi ch, due to an intervening Suprene Court decision, ... a
panel is convinced is clearly an incorrect statement of current
law." Cf. Chemical Waste Managenent, Inc. v. United

States Envtl. Agency, 873 F.2d 1477, 1481 (rejecting circuit
precedent presum ng that statutory reference to "hearing"
requires formal adjudicatory procedure |argely because of

i ntervening holding in Chevron USA, Inc. v. Natural Re-

sources Defense Council, Inc., 467 U S. 837, 843 (1984)). As
the majority opinion notes, Mayj. Op. at 3, the panel here
explicitly acknow edged that its hol ding "contradicts our hold-
ing in[United States v. Ortez, 902 F.2d 61, 64 (D.C. Gr.
1990)] that district courts lack authority to consider substan-
tial assistance absent a governnment notion," In re Seal ed

Case, 149 F.3d 1198, 1204 (D.C. Cr. 1998). Wiile it did

di scuss, and then reject, Otez, concluding that "Koon effec-
tively overrules that aspect of Otez," 149 F.3d at 1204, it did
so with no Irons footnote seeking en banc endor senent

(based presumably on "an interveni ng Suprene Court deci -

sion” making Ortez "clearly an incorrect statement of current
law'). Had the panel opinion been circulated to the full court
with an Irons footnote, the opinion would not have been

endor sed unani nously as required (as mani fested by today's

1439 (D.C. Cir. 1992); Chem cal Waste Managenent, Inc. v. United

States Envtl. Protection Agency, 873 F.2d 1477, 1482 (D.C. Cir.
1989); Melcher v. Federal Open Market Conmittee, 836 F.2d 561,
563-64 (D.C. Cr. 1987); Center for Science in Pub. Interest v.
Regan, 802 F.2d 518, 524 (D.C. Gr. 1986).

4 See, e.g., Harbor Ins. Co. v. Schnabel Found. Co., Inc.
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946 F. 2d

930, 936 (D.C. Cir. 1991) ("wongly decided" opinion); United States
v. Marble, 940 F.2d 1543, 1547 (D.C. Cir. 1991) ("line of cases" that

"ha[ d] becone a victimof the shifting sands of statute and case
law') .
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| opsided vote to the contrary) and it could not have issued in
the formit did.5 The fact that we are correcting our course
now does not, and should not, obscure what necessitated the
correction.

Even worse, the panel made no nention of five nore
recent circuit opinions (at |east two of which the governnent
expressly relied on, see Panel Brief of Appellee at 7, 34),
whi ch, again as the majority notes, reached the sane concl u-
sion as Otez. See Maj. Op. at 4 &n. 4. See United States v.
Dyce, 91 F.3d 1462, 1469 (D.C. Cir. 1996) ("[T]he Sentencing
Qui del i nes make specific provision [in U S S.G s 5KL.1] for a
downward departure where a defendant supplies substanti al
assistance to the Governnent, but only where the Govern-
ment certifies to the district court that the help received has
been of sufficient value to warrant the departure.") (enphasis
added); United States v. Wite, 71 F.3d 920 (D.C. Cr. 1995)
(holding that "in the absence of a governnent notion the
district court has no authority to depart under section
5K1.1."); United States v. Jones, 58 F.3d 688, 691 (D.C. Gr.
1995) ("[T]lhe U. S. Attorney enjoys extraordi nary power un-
der section 5K1.1 because, by its ternms, a notion of the
CGovernment is a prerequisite to the exercise of judicial dis-
cretion to depart below the Guidelines range.") (citation omt-
ted); United States v. Watson, 57 F.3d 1093, 1096-97 (D.C.
Cr. 1995) ("[I]t is well established that a court nmay not order
a departure on the ground of the defendant's assistance if the

5 1 believe our Irons footnote procedure has serious flaws. It has
evol ved from an expedi ent device to reconcile inconsistent circuit
hol dings into a sunmary mnet hod of overruling unanmbi guous circuit
precedent, w thout any of the safeguards or formalities attending
the en banc process. A three-judge panel determnes that full-
court consideration is warranted and non-panel mnenbers concur
wi t hout benefit of briefing or argument. The resulting decisionis
t hen announced by footnote. Reasoned deci sionmaki ng and stare
decisis call for a nore deliberate process. If we w sh to change our
precedent, we should invoke the en banc mechani sm expressly
aut hori zed for that purpose by the Federal Rules of Appellate
Procedure. See Fed. R App. P. 35. As long as the Irons footnote
procedure exists, however, the | east we should do is followit. See,
e.g., Byrd v. Reno, No. 99-5070 (D.C. G r. June 22, 1999).
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gover nment does not so nmove under section 5K1.1.") (citing
Otez, 902 F.2d at 64); United States v. Doe, 934 F.2d 353,
356-58 (D.C. Cir. 1991) (holding that s 5K1.1's "government

nmoti on requirement” does not viol ate due process, thereby
"adher[ing] to prior intimations in our own precedent”) (citing
Otez).6 Wth one sub silentio sweep, the panel reversed this
substantial body of circuit authority. "Stare decisis" neans
"to stand by things decided.” Bryan A. Garner, A Dictionary

of Mbdern Legal Usage 515 (1987). |Its protection extends to
Otez as well as the five other cases decided by this court.

6 Nor did the panel note the decision of the United States
Supreme Court, discussed at length in United States v. Wiite, that
stated: "[The petitioner's] position is consistent with the view,
which we think is clearly correct, that in both [18 U S.C.] s 3553(e)
and s 5K1.1 the condition limting the court's authority gives the
CGovernnment a power, not a duty, to file a notion when a defendant
has substantially assisted.” Wde v. United States, 504 U S. 181
185 (1992).
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